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PREFACE

Perfection of legislation in the media sphere, bringing the legal and
normative base of media activity in compliance with the commonly
accepted international standards is one of the most essential tasks for
Armenia, Azerbaijan and Georgia. All the three states of the South
Caucasus, having joined the Council of Europe, assumed a number of
commitments, also related to the legal regulation of information sphere.

This book was published under a regional project “Harmonization of
Media-Related legislation of the South Caucasus countries with
European Standards". The project was implemented by the
Committee to Protect Freedom of Expression (Armenia), Baku Press
Club and the Association of Young Lawyers of Georgia with the sup-
port of South Caucasus Synergy Program of Eurasia Foundation.

The book represents reports on the media legislation in force in
Armenia, Azerbaijan and Georgia; comparative analysis of legal reg-
ulation of media activities in the three countries; recommendations
on how to make the media-related legislation compliant with
European standards; reports on violating rights of journalists and
media in Armenia, Azerbaijan and Georgia during the periods of
2001-2003, as well as a comparative analysis of the situation on law
violations in the three countries.

As the research showed, the problems of the information sphere in
Armenia, Azerbaijan and Georgia are quite similar. This pre-condi-
tioned the need for interaction of non-governmental organizations of
three countries, exchange of experience on the development and lob-
bying public initiatives aimed at modernization of legal regulation of
media activities, introducing European norms in the media legislation.

We hope that the book will be of interest not only to journalist and
lawyers but also to a broader audience. The project authors hope that
the materials published here will attract the attention of state structures
and public associations of South Caucasus, as well as representatives of
international organizations to the problems of freedom of expression,
the creation of favorable conditions for the establishment and develop-
ment of independent media in Armenia, Azerbaijan and Georgia.

LEGISLATIONS OF THE COUNTRIES
OF SOUTH CAUCASUS ON MEDIA
AND FREEDOM OF EXPRESSION

The reports presented below contain analysis of the media and free-
dom of expression laws of Armenia, Azerbaijan and Georgia in force
as of March 31, 2004, their pre-history, as well as certain draft laws
related to information sphere.

Hence, the subject of the study (although in different order consid-
ering the specific conditions of each country) became:

- constitutional provisions,

- freedom of expression,

- general media legislation,

- legal regulation of broadcast sphere,

criminal defamation and insult,

regulation of the media activities during elections,

adjacent legislation.

ARMENIA
1. Constitutional Provisions

The Constitution of the Republic of Armenia was passed in 1995. Its
Article 24 stipulates freedom of expression: “Every person has a right
to insist on his/her opinion. It is prohibited to induce a person to give
up or change the opinion held.

Each person has a right to freedom of expression, including the free-
dom of search, receipt and dissemination of information and ideas via
all media, regardless of the state boundaries”. At the same time
Articles 44 and 45 of the Constitution also provide for the restriction
of freedom of expression: "... only by law, if it is necessary to protect
the state and public security, the health and morals of the society,
the rights and liberties, honor and reputation of other people”
(Article 44), as well as "...under martial law or in the cases provided
for by Clause 14 of Article 55 of the Constitution” (Article 45). And
in accordance with Clause 14 of Article 55 the President of the coun-
try " in case of an immediate danger to the constitutional regime,



having consulted the Chairman of the National Assembly and the
Prime Minister, implements the measures as prompted by the situa-
tion and issues an address to the people".

Since Armenia ratified the Universal Declaration of Human Rights
and the European Convention on the Protection of Human Rights
and Fundamental Freedoms, these two documents became a part of
the national legislation. Therefore, with regard to freedom of expres-
sion Article 19 of the Universal Declaration of Human Rights and
Article 10 of the European Convention apply, too.

2. Free access to information

Until recently Armenia had no law on freedom of information or on
access to it. The RA Law “On Freedom of Information” was passed
on September 26, 2003 and came into force on November 14, having
been signed by the President of the country.

Prehistory. Before the adoption of the RA Law "On Freedom of
Information” the problem was in fact regulated by Article 24 of the
RA Constitution. The provision on access to information (but only for
journalists and media) was also present in the Law of 1991 "On Press
and Other Media Outlets"”, Article 4 of which stipulated (the laws
herein are quoted in their unofficial translation): “The press and
other media outlets have a right to receive information from any state
bodies, public, political organizations, their heads..."

As to the real situation, the picture is as follows. Starting from 1990,
the sessions of the Parliament (first, the Supreme Council, later the
National Assembly) were open, moreover, until 1995 they were
broadcast on the state television and radio, and after that — only on
the state (public) radio. According to the RA Law “Statutes of the RA
NA", the sessions, devoted to the statements by the deputies and the
deputies' questions to the Government and the answers, are record-
ed and aired on the public television. In fact, the information of the
National Assembly is open. The accredited journalists (and not only
they) have access to draft laws and other working documents.
Currently, the National Assembly also has a regularly updated web
site, where not only the legislation in force is presented, but also the
drafts under consideration and the agendas of the coming sessions.
Upon the end of the three-day session briefings of parliament fac-

tions and groups are held, when the deputies present their viewpoints
with regard to the questions discussed as well as various political,
economic, social and other aspects of the life of the country.

The sessions of the Government are closed. However, after the ses-
sions information on the issues considered is released to the journal-
ists. The ministers who reported at the session speak at a briefing and
tell the details to the accredited media representatives.

The court sessions are also open in Armenia.

In general there is actually no legal ban on information receipt, with
the exception for the data constituting state, official or other special
(commercial, bank) secret. There have been no litigations in Armenia
on the disclosure of state or other secret.

However, it should be stressed that the situation of the information
access is far from being as ideal as the narration above may hint. The
issue primarily lies in the practical component of the matter in the
bodies of state administration (in particular in the power bodies —
the police, the ministry of defense, the national security service, the
prosecutor's office). The press and public relations structures in some
cases behave as structures aimed more at impeding than facilitating
the receipt of information.

In as far back as in 1990s it became apparent that the need for law
on freedom of information had matured to regulate the sphere. In
1999 Yerevan Press Club jointly with a number of other non-govern-
mental organizations started the development of an appropriate draft
law. In future, this very document became the basis of the draft, pre-
sented by two NA deputies as a legislative initiative to the consider-
ation of the Parliament. Being discussed since 2002, the document
underwent numerous changes, was assessed by the experts of
“Article 19" international organization and was finally adopted and
qualified as a normative act compliant with the international stan-
dards. It should be stressed here that this was practically the first
precedent of constructive cooperation of the specialized standing
committee of the Parliament, the authors of the legislative initiative
and non-governmental organizations during the law development.



The RA Law "On Freedom of Information” comprises 15 articles that
deal with: the main FOI principles; the registration, classification and
the information storage; access to information and the ensurance of
its transparency; the restrictions to the freedom of information; the
conditions for providing information, the procedure for submitting a
request for information and its consideration; the grounds for a refusal
to provide information; responsibility for the violation of freedom of
information, etc.

What are the main advantages of the law? It is the first in the post-
Soviet Armenia to guarantee the constitutional right of the citizens to
seek and receive information, according to the principles that com-
ply with international standards, including Article 10 of the European
Convention of Human Rights. Besides, a clear definition is given for:
structures that in the context of this law are information holders and
that have specific duties, namely: "“...state and local administration
bodies, state institutions, organization funded by budget subsidies as
well as organizations of public importance and their officials that pos-
sess information" (Art. 3). Notably, the notion of "organizations of
public importance"” was for the first time introduced into Armenian
legislation, being defined in the same article as “non-governmental
organizations that are monopolistic or dominating in the commodity
market, as well as providing services to the public in the spheres of
health care, sport, education culture, social security, transportation,
communications and utilities”. In the opinion of experts, this defini-
tion is rather specific and includes the actors that must ensure access
to the information of public interest that they possess.

Let Article 7, one of the most important ones in our opinion, be con-
sidered. It is titled "Ensuring the accessibility and openness of infor-
mation". The Article, first of all, stipulates: “The information holder
develops and publishes the procedure for providing information
which is posted in a conspicuous place". The second clause of the
Article obliges the information holder to immediately publish it or oth-
erwise notify the public about the information at the disposal, the dis-
closure of which can prevent the danger for the state or public severi-
ty, public order, public health and morals, rights and liberties of other
people, environment, property of citizens.

Item 3 of this Article, where the types of information or the changes
in it that the information holders are to publish at least once a year,

is nonetheless important. These are:
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"1) the work and service, implemented
(or to be implemented) for the public;

2) budget;

3) the forms of written queries and the instructions
recommended for filling them in;

4) the lists of staff members, as well as the names, education

backgrounds, positions, office telephone numbers,
e-mail addresses of officials;

5) the procedure for employment and filling in the vacancies;
6) the impact on the environment;
7) the programs of public events;
8) the procedure for public visits, the day, the hour and
the place;
9) the procedure for pricing in the sphere of labor and services,
the tariff definition;
10) the list of the information held and the procedure for using it;
11) the statistical and brief data on the queries received,
also about the grounds of the refusal;
12) sources for processing or obtaining the information
as defined in this part;
13) the contacts of a person, authorized to give explanations

on the information as defined in this part".

The next items in the Article show that the changes introduced in
these types of information must be published within 10 days and are
disseminated in a form, accessible by the public, and should the
information holder have a web site, the renewed information must be
placed on it as well.

It is also of principal significance that the procedure of submitting
and considering the enquiry for information is stipulated by the law
(Art. 9) and was not left for the subsequent determination by specif-
ic bodies or the Government. This Article also contains an important
provision eliminating one of the obstacles that used to exist. It is
expressed as follows: "The requesting party does not have to justify
the information enquiry” (Cl. 4, Article 9), thus reflecting the
Recommendation R (2002)2 of the Ministers Committee of the
Council of Europe “"On Access to Official Documents”. Section 5 of
the Recommendation stipulates: “the individual requesting an official
documents must not be obliged to name the reason why access to the
document is wanted".
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According to part 7 of Article 9 of the Law in question, the response
to the written enquiry must be provided within 5 days. Should addi-
tional work be necessary to provide the information, according to the
law the information is provided within 30 days. But the inquirer
should be notified about it within 5 days, with a specification of the
reasons for the delay and the final date when the information will be
provided. And if there is only a part of information wanted, it should
be provided and, if possible, the response should mention where the
remaining info can be found.

As to the terms for providing information, according to the law, no
fees are charged for answering an oral enquiry, for provision of print-
ed or photocopies information of up to 10 pages, for e-mailing the
information, etc. It is also stipulated that in the cases when fees are
charged they cannot exceed the amount of the expenses to be
incurred for the provision of information.

Let the restrictions on the freedom of information contained in the
Law be considered. Article 8 has this very title - “Restrictions on the
Freedom of Information”. It is quoted in full, since, in our opinion, it
is quite interesting and complies with international standards, includ-
ing the provisions of Recommendation R (2002)2 of the CE
Committee of Ministers.

“1. The information holder, with the exception of the cases, provid-
ed for by part 3 of this Article, refuses the provision of information,
if it:

1) contains state, official, bank, commercial secret;

2) violates the secret of private and family life of a person, including
the privacy of correspondence, telephone conversations, postal, tele-
graph and other messages;

3) contains the data of preliminary investigation, not subject for dis-
closure;

4) discloses information that calls to restrict the access due to the
professional activity (medical, solicitor or attorney secret);

5) violates the copyright and/or adjacent rights.

2. If a part of the information demanded contains data the provision
of which is to be refused, the rest of information is presented to the
inquirer.

3. The provision of information may not be refused, if:

1) It is related to emergencies that endanger the safety and health of
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citizens, as well as to calamities (including those officially predicted)
and their subsequences;

2) It represents the overall economic situation of the Republic of
Armenia, as well as the actual situation in the spheres of environment
and nature protection, health care, education, agriculture, trade, cul-
ture;

3) Failure to provide this information will have a negative impact on
the implementation of the state programs for the social, economic,
scientific, technical and cultural development of Republic of
Armenia".

Despite the fact that the Law “On Freedom of Information" is quite
progressive, it, however, has certain deficiencies. Among them is the
unjustified restriction, narrowing of the scope of oral enquiries. Thus,
the answer for the enquiry can only be given if it refers to the infor-
mation the provision of which ‘“can prevent the danger to the state
and public security, public order, health and morals, the rights and
liberties of others, the environment, property of people” (Article 9).
It is further stipulated that by means of an oral enquiry with the infor-
mation holder the presence of the information of interest can be
determined or a clarification about the procedure for consideration of
written inquiries. To this the information types to be gained by oral
enquiry is restricted. However, in the journalistic practice it is often
necessary to clarify facts, figures and other data. And it turns out in
such cases one must make a written enquiry and wait for an answer
for five days. This may impede the timely work of the media repre-
sentatives.

The stipulation for a five day term for a response to written enquiries,
in our opinion, is not always justified, either. Thus, Item 2 of Part 7
of Article 9 of the Law stipulates: “If the information mentioned in
the written enquiry had been published, the data on the vehicle, the
place and the date of publication are provided to the enquirer with-
in five days after the receipt of the enquiry”. Can it be that the infor-
mation owner needs these five days to clarify “the vehicle, the place
and the date"? We believe that the deadline for providing data on
the information published could have been shorter and confined to
one day at most.
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The deficiency of the Law apparently is that despite the numerous
discussions the provision on the defender of the right to freedom of
information (an independent official, ombudsman, or a body to trace
the situation in this sphere and if necessary take appropriate meas-
ures). In different countries this body has different names, but its
main function is in controlling the implementation of the commit-
ments of the state bodies as stipulated by the Law on Freedom of
Information, make conclusions and report on the situation in the
sphere. In the absence of such a structure the Law in question says:
“The refusal in providing information may be challenged in a com-
petent administrative body or in court”. The Law however does not
make it clear which administrative body is to be considered compe-
tent — to say nothing of the fact that such a body can hardly be
independent. And the court litigations always take too much time.

The Law, as noted above, came into force quite recently, and during
its implementation, most probably, other shortcomings will also be
revealed that will call for introductions of amendments and additions.

3. The RA Law "On Mass Communication”

The first RA Law "On Press and Other Media Outlets” was passed on
October 8, 1991. It, with insignificant changes had been in force till
February 2004. Subsequently to lengthy debates that lasted for
almost two years, the National Assembly of Armenia passed the new
RA Law "On Mass Communication” on December 13, 2003, ratified
by the President on January 14, 2004 and in force since February 9
the same year.

The initial version of the draft developed by the RA Ministry of Justice
and under discussion since January 2002 was much more regressive
than the Law “On Press and Other Media Outlets" still in force at the
moment. The document caused strong protests from the journalistic
associations and the media who turned it down, justly stating that the
adoption of this draft could lead to censorship and freedom of expres-
sion elimination in Armenia.

The draft was twice included into the agenda of the Parliament sessions

during the previous summon, but the voting on it was failed. The
Government revised the documents several times; however it still
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retained clauses that were unacceptable for the journalistic community.
After the parliamentary elections in 2003 the situation somewhat
changed: both the authors of the draft and the specialized Parliament
commission expressed a wish to hear and consider all the propositions
aimed at the improvement of the documents and its bringing into com-
pliance with international standards. Under the circumstances Yerevan
Press Club and the Committee to Protect Freedom of Expression devel-
oped the Concept on the Legal Regulation of Media, where the gener-
al notion of the media legislation that would correspond to the com-
monly accepted European norms is presented. It was decided that all
the discussion around the draft “On Mass Communication" will be con-
ducted proceeding from the principles at the basis of this concept.

In September 2003 the Standing Commission on Science, Education,
Culture and Youth issues held hearings on the draft law with the par-
ticipation of all the parties in question. At these hearings the
Committee to Protect Freedom of Expression jointly with Yerevan
Press Club and the Journalists Union of Armenia made a statement
to the effect that unless the definition of “mass communication medi-
um" is changed (Article 3), the further discussion and proposals can-
not have sense. The problem here is as follows: this definition was
based on an approach according to which the main and only criteri-
on for the print media was the print run (100 copies and more). It
turned out that even a hand-written leaflet, multiplied and distributed
to the passers-by.

The journalistic associations, on their behalf stressed the need for the
law to regulate only the professional activity on information gather-
ing and dissemination. For this reason it was suggested that the
media criteria should also include the presence of a permanent title,
an ordinary issue, other issuing data.

When the authors of the draft after the first reading changed the old
definition and it became acceptable, the journalistic associations con-
tinued to work on the document and had lobbied numerous amend-
ments and additions into the draft before the second and the third
reading.

Herein the main provisions of the law are considered. First of all, as

mentioned, it gives a new definition to “mass communication” and
“mass communication medium".
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“1. The mass communication (further referred to as communication)
- the dissemination of information accessible by unlimited number of
people, the main purpose of which is to ensure the constitutional
right of a human being to seek, receive and impart information and
ideas. The information is realized by dissemination of mass commu-
nications media.

2. The mass communication medium (further referred to as commu-
nication medium) — the medium for realizing information that is dis-
seminated by subscription or without it, on paid or free basis by:

- periodical issues that have a permanent title, number and a date,
are on a material vehicle, the number of copies with identical con-
tent of which is not less than 100;

- TV and radio broadcasting;

- public communication network (online medium) as an information
resource containing information accessible for unrestricted number of
users, regardless of its update periodicity, storage duration and other
criteria.

Media are also the periodical communications of the news agencies
and other organizations of the kind, directed at entities engaged in
communications activities, regardless of their dissemination form, the
number of copies published or any other criteria".

In this clause of the law the only questionable matter is online medi-
um. Obviously this refers to the publications on the net. However, in
essence it appears that a personal home page can also become a mass
medium. Naturally the definition here should be modified in such a
way for the media to be only the online publications that are period-
ically updated and represent public interest.

Article 4 of the Law that refers to giantess for the freedom of expres-
sion has undergone numerous changes and now, mostly, corresponds
to the expectations of the journalistic community. Let the Article be
fully quoted:

“1. The entities engaged in communication activities and journalists
operate freely, proceeding from the principles of equality, legitima-
cy, freedom of speech (expression) and plurality of opinion.

The journalist in the process of exercising professional activities as
person at public duty is protected by the legislation of the Republic

of Armenia.
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2. The mass communication media are issued and disseminated with-
out a preliminary or current state registration, licensing, declaration
at a state or other body or a notification of any body.

The TV and radio broadcast licensing is implemented in accordance
with the legislation of Republic of Armenia on television and radio.

3. The following are prohibited:

a) censorship;

b) pressuring the entity engaged in communications activity or a
journalist to get any information disseminated or to get them refuse
to disseminate it;

c) obstruction of professional legitimate activities of a journalist;

d) discrimination of equipment and materials necessary to dissemi-
nate information and ensure the citizen turnover;

e) restriction of an individual's right to use any media, also those pro-
duced and disseminated in other countries".

Unlike the previous document, the new Law has a stronger clause on
the protection of information sources (Article 5): their disclosure can
only be demanded by court, and only when this refers to the investi-
gation of grave or very grave crimes. The conditions under which this
demand can be voiced are also stipulated — in particular when" the
need for criminal and legal protection of public interests outweighs
the public interest in non-identification of sources and the alternative
methods for public interest protection are exhausted”. On the initia-
tive of journalistic associations a provision was added that in this case
the journalist may in this case demand a closed court session.

However, the Article in question needs further amendment so that to
be fully compliant with Recommendation (2000)7 of the CE
Committee of Ministers “On the right of journalist not to identify the
information source”. In the context the Committee to Protect
Freedom of Expression developed proposals on the introduction of
the provisions into the law that would prohibit the application of
repressive measures for disclosing the information source.

Article 6 of the Law refers to accreditation of journalists. It is estab-

lished that the accreditation is done only for the state bodies. The
state structures define the accreditation procedure, but it must have
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no restrictions and discrimination. Journalists are to get accredited
within 5 days' after applying for it. It is also stipulated that the
Procedure defined by any of this bodies cannot be a ground to refuse
accreditation to journalist. A provision has also been added accord-
ing to which “the accreditation procedure in Republic of Armenia for
an entity engaged in communications activities, a journalist, subject
to foreign legislation, is established by the Ministry of Foreign Affairs
of the Republic of Armenia".

Article 7 of the Law is titled" Restrictions of Freedom of Expression
in Communication”. Let it be quoted in full:

“1. It is prohibited to disseminate communication that is legally defined
to be a secret or to be promoting criminally punishable actions, as well
as violating the privacy and family life of a human being.

2. It is prohibited to disseminate information received by secret video
or audio recording who had supposed that s/he is out of sight and
hearing of a person, doing the recording, and took sufficient meas-
ures for that.

3. The dissemination of information obtained by secret video or audio
recording as well as referring to the privacy of a person is allowed if
it is necessary to protect public interest.

The dissemination of information obtained by secret video and audio
recording is permitted if the measures taken by the person, who is
the source of information, aimed at being out of sight or hearing dis-
tance of the recording person were obviously insufficient"”.

In this Article the ban on the dissemination of communication, “con-
sidered a secret as the law provided" attracts particular attention.
Journalistic associations have been insisting that information carrier
should be responsible for information constituting a secret. Should it
become known to the journalist, its publication is a matter of ethics
of the given journalist and medium. It should also be noted here that
Article 9 - “Responsibility of the entity engaged in communications
activity” stipulates certain protection in the case of secret publica-
tion: “The entity engaged in communications activity is not subject
to responsibility for disseminating information legally qualified as
secret, if this information was not obtained in a manner legally pro-
hibited or it was not obvious that it was legally qualified as secret.
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If the entity engaged in communication activities disseminated infor-
mation, where the presence of data legally classified as secret would
be self-evident, however the dissemination of this information is
explained by the need to protect public interest, it is not subject to
responsibility”.

This of course is not a very reliable protection for journalists and
media. For this reason the Committee to Protect Freedom of
Expression developed proposals on the improvement of this Article.

As to the refutation or a right to respond (Article 8), the right to
demand that the media provide this chance within a month is stipu-
lated, with the text of the refutation of a response being published
within a week. In this regard the provision that the refutation should
only refer to factual mistakes is very important. The cases, when it is
allowed to refuse to publish the refutation or a response are also stip-
ulated.

The issue of financial transparency of media remains topical. The
provision on this contained in the Law, is not quite compliant with
the European standards as it does not provide for noting the specif-
ic natural and legal persons who support the medium. At the same
time among the journalistic associations of this country there is a
concern that a complete financial transparency under the circum-
stances can become the “stick” in the hands of the authorities to
pressurize the unwanted media. These non-governmental organiza-
tions also proposed to include a clause into the Law that would pro-
hibit the existence of state-owned media. This, however, was not
accepted.

4. The Law "On Television and Radio”

The RA Law “On Television and Radio” was passed on October 9,
2000. Immediately after its ratification the RA President addressed
the Constitutional Court with a demand to review a number of pro-
visions of the Law to determine their compliance with the
Constitution of the country. On January 11, 2001 the Court, having
considered the objections presented by the head of the state
acknowledged that the majority of provisions named indeed contra-
dicted the Constitution and suggested that the National Assembly
bring them into compliance with the Fundamental Law.

18



Later the Law "On Television and Radio" was several times amend-
ed. Notably, there is another legal act that is closely related to the
regulation of the broadcast sphere, the RA Law “Statutes of the
National Commission on Television and Radio"”, passed on December
28, 2001. The need for this was prompted by the amendments intro-
duced to the RA Law "On Television and Radio".

The adoption of the Statutes was in fact a result of compromise
between the executive and the legislative powers. The thing is that
according to Article 420f the first version of the Law "On Television
and Radio", the statutes of the National Commission should have
been approved by the Parliament. This was one of the items that the
Constitutional Court recognized to be contradictory to the
Constitution. Another contradictory item was found to be the provi-
sion on the approval of statutes of the Council of the Public TV and
Radio Company. The dispute between the President and the National
Assembly was the control over the regulating bodies. Having intro-
duced the appropriate changes, the Parliament resolved that these
bodies will develop their statutes themselves, submit them to the
Government, which presents them as a legislative initiative to the
consideration of the National Assembly. The latter adopts them as a
law. This procedure could not be accepted as non-constitutional. The
contradiction was resolved, however, the control over the regulating
bodies was completely held by the President and the Government.

Some changes into the Law were introduced also on the demand of
TV and radio companies and journalistic associations. The most sig-
nificant among them refers to licensing. The first version of the law
stipulated the need to get a license not only for broadcasting but also
for the production of TV and radio programs. It appeared that with-
out a license no one had a right even to develop a program, say, to
sell it to TV and radio companies. Naturally, this was against the
principles of free entrepreneurship. After the introduction of appro-
priate amendments only broadcasting on a certain frequency is now
subject to licensing.

The Law regulates the activities of both private and public broadcast-
ers. To this day the procedure for the formation and the authority of
the National Commission on Television and Radio that regulates the
private broadcasting and the Council of Public TV and Radio com-
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pany is causing serious debates. According to the Law, both regulat-
ing bodies are formed by the President. As a guarantee of their inde-
pendence is the term of their service, during which the authority of
the members could not be stopped, with the exception for several
cases (death, personal request, etc). But is this sufficient for the true
independence of regulating bodies? In the opinion of journalistic
community - no.

The need to ensure the independence of the regulating bodies was
also particularly stressed by the Council of Europe. The recommen-
dation of the CE Committee of Ministers of December 23, 2000 was
devoted to this very issue. Having become a member of the Council
of Europe, Armenia was to follow the demands of this document;
however this did not happen in reality. The problem is that the
Constitution of the country does not provide for other opportunity:
only RA President has the competence to form regulatory bodies.

The journalistic associations during a number of years offer compro-
mise options that on the one hand would not exceed the demands of
the Constitutions, and on the other — would allow involving the
National Assembly and the public associations into the process of
nomination of members of these bodies. Particularly, as the Law stip-
ulates certain requirements: the members of the regulating bodies
must be reputable and qualified experts from the spheres of journal-
ism, law, broadcasting management, culture and arts and cannot be
members of party administrations, citizens of foreign states (holds
only for the members of the Public TV and Radio Company), heads
of public and private broadcasting companies, people in contractual
relations with TV and radio companies.

Let us consider what the Law says on the procedure for forming the
reqgulating bodies. According to Article 29, "the administrative body
of the Public TV and Radio Company (further referred to as the
Council), the members of which are appointed by the President of
Republic of Armenia". The formation of the other regulating body is
described in Article 39, which says: "The National Commission is
made of 9 members that are appointed by President of the Republic
of Armenia for six years' term of service". These Articles in our opin-
ion do not ensure the independence of the regulating bodies of
broadcasting sphere and need principal changes.
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By the way, currently in the Parliament there is another draft Law
that refers to this problem. However, the document calls to form the
reqgulating bodies only out of the candidates presented by NA fac-
tions. From the perspective of journalistic associations, this approach
cannot ensure the complete independence of the Council of Public
TV and Radio Company and the National Commission, as in this case
the regulating bodies would be excessively politicized.

Such a detailed analysis of the formation of regulating bodies by our-
selves is due to the fact that it, in our opinion, is the most important
and the other provisions of the Law are derivative from it. The broad-
cast licensing competitions in 2002-2003 showed that the concern of
the journalistic associations was justified: National Commission,
appointed by one person cannot be independent and will always be
following his political order.

Thus, shortly before the elections in Armenia this body actually
deprived of air the only TV company that was not subjected to the
pressure of authorities — "Al+", by calling it a “loser” in the com-
petition and not granting a license. The same was the lot of inde-
pendent TV company "Noyan Tapan". During the past year and a
half "Al+" participated in almost all the broadcast licensing compe-
titions and every time the “independent” Commission deemed it lost,
despite the objective advantages as compared to the competitors.

Similar partiality is observed in the regulation of the public televi-
sion. While the Law prohibits the prevalence of any political orienta-
tion in the programs of the Public Television of Armenia, this clause
so far is not applied in practice — the pro-governmental stance of
the PTA is obvious.

In general, the Law clause on the Public TV and Radio Company also
defines the competence of the Council, the procedure for appointing
executive directors of the public television and public radio, restricts
the percentage of commercial advertising to 5% of the total broadcast
time (according to the transitional provisions, this requirement will
come into force starting from 2005, and till that time the limit of 10%
is stipulated), the public broadcasters are prohibited to interrupt their
programs by commercials.

Let some other provisions of the Law be considered as well. In par-
ticular, Article 5 referring to the language of the TV and radio pro-
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grams. According to it, “the TV and radio programs, the motion pic-
tures, documentaries and cartoons in foreign languages, as well as
the segments (parts) in foreign languages in the Armenian-language
programming are aired with simultaneous translation into Armenian
— by dubbing or titles". The transitional provisions allow broadcast-
ing programs in foreign languages till 2005 with a certain scale: 6
hours in 2003, not more than 4 hours in 2004.

At the same time Article 9 shows that the locally produced programs
cannot amount to less than 65% of airtime of a TV company. The
transitional provisions of the Law also regulated this question by an
established scale. Thus, the volume for 2003 was 45%, and for 2004 -
55%. It should also be noted that the local production is defined by
the law to be not only the programs produced in Armenia, but also
those in Armenian translation. As to foreign TV and radio companies,
it is stipulated that their programs must be rebroadcast in full on the
basis of an interstate agreement or a license of a National
Commission, using not more than 1/5 of the existing frequencies
(Article 10).

On December 3, 2003 the Parliament passed another Law “On
Introducing Amendments and Additions to the RA Law '‘On
Television and Radio'". This was due to the fact that the acting law
was again subjected to the evaluation of the Council of Europe.
Changes and amendments, as their authors maintain, have been
developed by taking into consideration the comment received, dated
July 26, 2002. Yet, as the analysis shows, the main objections of the
CE expert have not been taken into account.

First of all, the comment pays particular attention to the procedure
of forming the National Commission on Television and Radio and the
Council of Public Television and Radio Company. It notes specifical-
ly the need for such a policy for the appointment of regulating bod-
ies that would ensure the transparency of this procedure and the
freedom from political influence during its activities. At the same
time it is noted that the work of the National Commission must be
the primary occupation of all its members.

Meanwhile, the amendments and additions stipulate the following
procedure for the appointment to the vacancies in the Council of the
Public TV and Radio Company and the National Commission on
Television and Radio:
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“In case of a vacancy in the Council the Chairman of the Council
gives a written notification to the President of the Republic of
Armenia who, within a week, announced a competition for the vacan-
cy in mass media.

Anyone can be nominated a candidate to membership in the Council,
in accordance with the requirements of this Law.

At least ten days are allocated for the candidate nomination.
Information about the candidates is published in the mass media.

The President of Republic of Armenia, in accordance with the com-
petition procedure approved by himself, appoints one of the compe-
tition winners to be a member of the Council. A communication on
this with the necessary justification is published in the mass media".

The same definitions were used also with regard to National
Commission:

“In case of a vacancy in the National Commission the Chairman of
the National Commission a written notification to the President of the
Republic of Armenia who, within a week, announced a competition
for the vacancy in mass media.

Anyone can be nominated a candidate to membership in the National
Commission, in accordance with the requirements of this Law.

At least ten days are allocated for the candidate nomination.
Information about the candidates is published in the mass media.

The President of Republic of Armenia, in accordance with the compe-
tition procedure approved by him, appoints one of the competition win-
ners to be a member of the National Commission. A communication on
this with the necessary justification is published in the mass media".

In our opinion, these novelties cannot change the situation for the
better and do not follow the provisions of the Recommendation of the
CE Committee of Ministers of December 20, 2000, as in any case the
winner of the competition is determined by a subjective decision of
the President.
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With regard to Article 5 of the Law “On Television and Radio" it is
noted in the expert comment mentioned above that no language
requirements should be introduced to programs aired in real time
mode, similarly to the exception made for the coded programming in
Article 27 of the Law.

With regard to the demand of Article 9 on ensuring 65% of the air-
time by the locally produced programming there is doubt as to the
ability of Armenian TV and radio companies to meet it. It is also pro-
posed to introduce a clause; according to which 50% of the airtime
can be given to European programs (we believe this provision to be
quite acceptable in the context of European integration).

According to the expert evaluation, Article 10 causes conclusion,
defining two notions — rebroadcating of foreign TV and radio pro-
grams in full by an interstate agreement and the rebroadcasting of
these programs on a contractual basis. At the same time during the
rebroadcasting the demand to adhere to the provision of Article 5
and 9 is considered unnecessary.

It should be noted here that all these expert evaluations have not
been taken into account by the authors of the RA Law “On
Introducing Amendments and Additions to the RA Law "“On
Television and Radio"

Notably, with regard to Article 17 amazement was voiced in the
expert evaluation: why is the share of foreign capital restricted? It
was noted that this approach, firstly, does not contribute to the
investment inflow into the broadcast area, and secondly, can become
a reason for similar restrictions on the Armenian capital participation
in other countries. This remark has been partly taken into account.

By the way on December 3, 2003 the National Assembly passed
another law on introducing amendments to the Law “On Television
and Radio". It obliges the Public Television of Armenia to air one
children program and one newscast with hand-language translation
(for the hearing impaired people) or with subtitles. The same require-
ment but for 5% of children programs and newscasts is posed by the
Law towards the private TV companies.
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5. Libel and Insult

In 2003 during the discussion of the new Criminal Code of the
Republic of Armenia the most heated debates evolved around the
abolishment of the capital punishment — one of the demands of the
Council of Europe. This issue for a while pushed out of the limelight
another, nonetheless important problem — the criminal persecution
for libel and insult. And while many public and international organ-
izations expressed their distinct position, insisting that such offences
be considered as a part of civil law, however, the authors of the Code
did not give in. On June 17 the heads of the diplomatic missions of
6 countries, 11 international organizations and local NGOs (includ-
ing the Committee to Protect the Freedom of Expression) addressed
an open letter to the Chairman of the National Assembly Arthur
Baghdasarian, calling to abolish the criminal libel and insult. This
issue was also raised on the OSCE Human Dimension Conference
held in October 2003 in Warsaw. In particular the US representative
Ronald McNamara, expressing the concern of the USA over the wors-
ened situation of the freedom of expression, press and information in
the OSCE countries, said: “We join the appeal of the OSCE Yerevan
Office to the Armenian authorities to follow the example of Romania
and annul the law on criminal libel and insult".

Meanwhile, Articles 135 and 136 of the new Armenian Criminal Code
contain provisions that contradict the commonly accepted interna-
tional norms. Thus, Article 135 says:

“1. Libel, that is the dissemination of intentionally false information,
relating to the honor and the dignity of another person or diminish-
ing his/her reputation is published by a fine amounting to 50 or 100
minimal wages or reformatory labor for up to one year's period.

2. Libel manifest in public speeches, in publicly demonstrated works
or mass media, is punished by a fine amounting to 100 or 200 mini-
mal wages, or reformatory work for a period from one to two years,
or arrest for up to two months.

3. The actions, provided for by the first or the second parts of the pres-
ent Article, if accompanied by charge of an individual of a grave or
very grave crime, are punished by a reformatory labor for up to two
years, or arrest for one or two months period or imprisonment for up
to three years".
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Article 136 refers to insult. According to it:

“1. The insult, that is, the relegation of honor and dignity of another
person in an indecent form, is punished by a fine amounting to up
to 100 minimal wages or by reformatory labor for up to six months.
2. The insult, manifest in public speeches, in publicly demonstrated
works or mass media, is punished by a fine making from 50 to 200
minimal wages or reformatory work for up to one year".

We believe that these articles are a convenient tool for the authori-
ties to suppress the freedom of expression and cannot be justified by
the second part of Article 10 of the European Convention of Human
Rights. The Declaration, adopted after the meeting in December 2002
of the UN Special Rapporteur for Freedom of Expression and
Opinion, the OSCE Representatives on Freedom of the Media and
the Special Rapporteur of the Organization of American States on
Freedom of Expression. The document says: “Criminal responsibility
for the libel is not a justified restriction on the freedom of expression.
All the laws on criminal liberal must be abolished and in case of
necessity be replaced with appropriate civil legislation". We believe
this statement to be most comprehensive.

A cause of even greater concern is Article 318 of the RA Criminal
Code, titled "Insult of the Representative of Authority".

“1. Public insult of representatives of authorities in relation with his/her
performance of professional duty is published with a fine of 100 to 200
minimal wages or reformatory labor for a period from 6 months up to
a year.

2. The same offence, manifest in public speeches, in publicly demon-
strated works or mass media, is punished by a fine making from 200
to 400 minimal wages or a by arrest for one to three months or
imprisonment for up to two years".

This Article, in our opinion, is contradictory not only to Article 10 of
the European Convention of Human Rights but also the case law
defined by several decisions of the European Court of Human Rights
(Oberschlick v. Austria, Thorgeirson v. Iceland, etc.). Moreover, even
the narration of the Article in question is quite vague: the notion of
“public insult of representatives of authorities in relation with his/her
performance of professional duty"” is unclearly defined and can give
rise to various interpretations. Also, any strong criticism of an official
by media can be qualified as insult with the subsequent application
of punishments stipulated.
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The conclusion is obvious: following the example of other countries,
the Armenian authorities must decriminalize libel and insult, abolish
the articles above and until an appropriate law is passed - refrain
from applying them. A number of other states where similar measures
still exist actual ly deal with the issue in this very manner.*

Notably, the RA Civil Code contains a provision on this issue. Article
19, titled "Protection of Honor, Dignity and Business Reputation”
says: "Any citizen has a right to demand a refutation of information

* Note. This report was ready for publivation when the National Assembly of the coun-
try passed the RA Law "On Introducing Amendments and Additions to the RA
Criminal Code", in accordance with which these Articles have been amended too.
According to the RA Minister of Justice David Harutiunian, the amendments made are
a compromise option to satisfy the demand of decriminalization libel and insult.
According to the amendments, the second parts have been removed form Articles 135
and 136, that is, the libel and insult, displayed "in public appearances, publicly demon-
strated works or media" are no longer separately defined. The punishment have also
been reconsidered: now the libel (Article 135) is punished by “a fine ranging from 100
to 500 minimal salaries” (thus, the fine sizes increased but the phrase “reformatory
labor of up to a year" has been removed). The repeated offense is punished by a “fine
ranging from 200 to 1,000 minimal salaries or imprisonment for up to year".

Article 136 on insult now goes as follows:

"1. Insults, that is humiliation of honor and dignity of another person in an obscene
manner, is punished by a fine ranging from 100 to 400 minimal salaries.

2. The offences provided for by the first part of this Article, if repeated, are punished
by a fine ranging from 200 to 800 minimal salaries".

As it can be seen, the punishment of imprisonment is abolished from this Article.
Finally, Article 318 has been amended and is now narrated as follows:

1. Public insult of a representative of authority, related to his/her performance of the
professional duty, is punished by a fine ranging from 100 to 500 salaries.

2.The offences stipulated by the first part of this Article, if repeated, are punished by
a fine ranging from 300 to 1,000 salaries or imprisonment for up to a year".

Thus, by amendmnets the punishment of reformatory labour for up to 6 months has
been abolished from the first clause, but the fines have increased. From the second
clause, similarly to Articles 135 and 136 the expression of "in public appearances, pub-
licly demonstrated works or media" has been removed, but a punishment for reapetd
offence is stipulated.

In our opinion, the amendemnts overall do not solve the problem, as these Articles are
still retained in the Criminal Code and media can be criminally prosecuted by them.
We still insist that these Articles must be fully abolished from the Crminal Code, and
the responsibility for libel and insult be decriminalzied. Besides, no distinction should
be made here between the adresseees of the insult — the representative of authority
or a regular citizen.
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that relegates his/her honor, dignity and business reputation in court,
unless the person that disseminated this information is able to prove
its validity". And the RA Law "On Mass Communication" defines the
cases when the media are exempt from liability (if these are quota-
tions from official documents or public statements, etc.). All this can
be a basis for the transfer of liability for libel and insult from the
criminal sphere into the civil law.

6. Media Regulation during Elections

In Armenia there is no legal regulation for political advertising.
Article 4 of the RA law "On Advertising”, passed in April 1996, says:
“This Law does not regulate the relations within the political adver-
tising sphere”. These relations, in fact, are only requlated during
elections and referenda, in accordance with the provision of the RA
Election Code. Should one follow the principle of "What is not pro-
hibited is allowed", one can suppose that in between the elections
the political advertising is allowed.

During the election campaigns the media activities, namely the polit-
ical advertising, the pre-election promotion, as well as the coverage of
the pre-election campaign itself, as we note, are regulated by the
Election Code. A reference to it is made also in the Law "On
Television and Radio", Article 11 of which stipulates: “During the pro-
motion for referenda and elections as well as during their conduc-
tance the TV and radio programs are aired according to the legisla-
tion on elections and referenda".

However, when making a reference to the electoral legislation, this
Law, however, provides for certain regulation. The continuation of
the same Article says: “"During the period specified the TV and radio
companies are prohibited from broadcasting political or any other
promotional pieces as newscasts, editorial, documentary, authorship
or other programs. Airing of these programs must be accompanied by
a note on the screen: “political advertising”" or “pre-election promo-
tional program", and in case of radio broadcasting a reminder about
it should be voiced at least three times during each program.
During the pre-election promotion the broadcasters make a public
statement about the cost of the airtime for paid political advertising
and other promotional pieces. Anyone willing can use the airtime on
contractual basis and on equal terms".
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The need to create equal conditions for the candidates and parties
by the media is also noted in the Election Code, according to which
(Chapter 4, Article 18, Clause 3) the candidates and parties are guar-
anteed equal conditions of media use — airtime, newspaper space,
pricing, etc. This is essentially the only clause (along with the appro-
priate provision of the Law "On Television and Radio"), which is
equipotent for public (state) and private media.

Article 20 of the same Chapter 4 of the Election Code is fully devot-
ed to the pre-election promotion by media. Articles 22 and 23 are
partially concerned with this issue, too. They all, mostly, regulate the
implementation of pre-election promotion on the public television
and public radio, as well as by means of the state print media. In par-
ticular, it is stipulated that a candidates (parties during parliamentary
elections) have a right to free use of airtime on the public television
for not more than 60 minutes, on public radio — for not more than
120 minutes, and on paid basis — 120 and 180 minutes respectively.

The Code prohibits interrupting the TV and radio programs that are
classified as pre-election promotion, by commercial advertising; to
publish the results of public opinion polls that reflect the popularity
rating of the candidates during the last 7 days of the pre-election pro-
motion; to promote the candidates on the voting day and the day
before that.

However, the media monitoring held during the presidential and par-
liamentary election campaigns revealed, along with other phenome-
na, a number of deficiencies with regard to legal regulation of the
pre-election campaign.

Let some of them be considered at greater detail and our conclusions
be presented.

1. Vagueness starts with Article 111 of the Law "On Television and
Radio", called “TV and radio programs during referenda and elec-
tions". It says that during the period prior to elections and referenda
promotion, as well as during them, the TV and radio programs are
broadcast in accordance with the legislation on elections and refer-
enda.

Meanwhile, the RA Election Code dos not define "period prior to
elections and referenda promotion" in any article, which results in
differing interpretations and gives ground for accusations to the
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address of the media: which is this periods — the prior month? May
be a year?.. In fact, this period starts the next day after the elections
are held and lasts for four or five years.

To eliminate this vagueness we propose to either give a definition to
“period prior to elections and referenda promotion” in the Election
Code, or introduce changes in Article 11 of the Law "On Television
and Radio". In particular, the following definition can be given: “peri-
od since the announcement day of elections and referenda up to the
day of the official promotion start".

2. Article 20 of the RA Election Code says: “1. Candidates for RA
presidency and parties registered by proportional representation sys-
tem for elections to the RA National Assembly, have a right to free
and paid airtime (also on live air) on the public television and pub-
lic radio. 2. The procedure for providing free airtime on public radio
and public television to the RA presidency candidates and parties,
registered by proportional representation system for elections to the
National Assembly, is determined by the Central Election
Commission".

A similar definition was given to the "“Procedure for Pre-Election
Promotion of RA Presidency Candidates in Mass Media", ratified by
the CEC resolution of January 15, 2003, basing on the Electoral
Code. It is not the matter of the Procedure being good or bad.
Currently, besides the Public Television of Armenia Public Television
“Shirak" of Shirak region also operated, the activities of which were
actually out of the scope of both Article 20 of the Electoral Code or
the above-mentioned CEC resolution. Thus the candidates were
deprived of an opportunity to use on of the public channels, and this
channel received no paid advertising, as the monitoring results show.

3. Clause 3 of Article 20 of the RA Electoral Code says: “Candidates
and parties have also a right to use the air of the radio and televi-
sion, established by local self-administration bodies, on equal terms".

This Clause is unneccasary because it contradicts to the RA Law “On
Television and Radio", Article 16 of which notes: "There can be pub-
lic and private TV companies in the Republic of Armenia". According
to Article 17 of the same Law, “the following cannot be founders of pri-
vate TV companies: a) state administration bodies or local self-admin-
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istration..." As it follows from Article 28, the Public Television is estab-
lished by the state. It follows from these two quotations, that there sim-
ply can be no "radio and television, established by local self-adminis-
tration bodies...".

4. As to the application of the provisions of the same Article 28 of the
RA Law “On Television and Radio", titled “Statutes and Principles of
the activities of Public Television and Radio Company”, it says in par-
ticular that in the programs aired by the Public Television and Radio
Company the prevalence of one political position is prohibited.

This definition in itself gives rise to questions: first, how is the preva-
lence of one political position determined; secondly, in case such
facts are revealed, what should the consequences be for the Public
Television and Radio Company in General and during the pre-elec-
tion campaign in particular?

We do not object to this definition, moreover, we actually support it.
But we are concerned with its application in practice. In particular,
on the air of the Public Television of Armenia — during the previous
years as well as during the recent election campaigns, particularly,
the presidential run-up, one point of view was definitely prevalent.
And there have been no legal consequences. For this reason we
believe that this demand should have appropriate mechanisms of
application.

7. Adjacent laws

Advertising. Articles 9 and 10 of the RA Law "On Advertising",
adopted in 1996 and regulating the relations in this sphere, refer to
media directly. The former Article is envisaged for electronic media,
the latter — for the print publications. In 2002 the Parliament intro-
duced amendments into the RA Law “"On Advertising" having restric-
tive nature. Yet, such a restrictive stance is characteristic of the whole
Law. (A clarification must be made here - the Law regulates the
advertising of goods and services. As to the political advertising dur-
ing election periods, it, as it has already been mentioned, is regulat-
ed solely by the Electoral Code).

Thus, Article 9 prohibits interrupting by more than one commercial
break the radio programs that last up to 10 minutes and the TV pro-
grams that last to 20 minutes. In the official newscasts the advertis-
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ing is completely prohibited. The duration of special advertising pro-
grams is restricted to 5 minutes in an hour.

The Law contains an Article titled “Peculiarities of advertising of cer-
tain good types" (Article15) which reads, after the amendments: “The
advertising of strong alcoholic (with spirit containment of 20% and
more) drinks (except for the cognac) and the tobacco goods".

Besides, the next change is made: "It is prohibited to place advertis-
ing of tobacco goods and alcoholic beverages on the first and the last
pages of newspapers or the first and last pages and the covers of
magazines". As well as: "At least 10% of the space in the advertising
of tobacco goods placed in the print mass communications media,
the outdoor billboards, posters, announcements, electronics boards
and other technical devices as well as on vehicles must be given to
warning information on the harm of tobacco use". The Law also reg-
ulates the decency of the advertising as well as the protection of
minors from the production, placements and dissemination of adver-
tisements.

There are also special restrictions for the Public TV and Radio
Company. They are presented in Article 28 of the RA Law "On
Television and Radio"”, saying: "In Public Television and Radio
Company a) the commercial advertising must not exceed 5% of the
total airtime, b) the programs broadcasted must not be interrupted by
commercial breaks, ...d) during the mourning days announced by the
state the broadcasting of advertising... is prohibited".

Copyright. The first law on copyright and adjacent rights in Armenia
was passed in 1996. However, after the new Civil Code came into
force in 1999, as well as because of the need to bring the legislation
into compliance with international standards, a new Law "“On
Copyright and adjacent rights” was developed and adopted by the
Parliament on December 8, 1999, signed by the President on January
12, 2000). The copyright is also regulated by Chapters 62-64 of
Section 10 of the Civil Code. Later, in 2001, Armenia joined the Bern
Convention "“On the Protection of Written and Artistic
Compositions”, and in 2002 — to the Convention “On the Protection
of the Rights of Performers, Audio Record Producers and
Broadcasting Organizations”.
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According to Article 6 of the Law "On Copyright and Adjacent
Rights", the object of the copyright cannot be “... the programs that
present press information on daily news and current affairs”. (A sim-
ilar provision is also made in the RA Civil Code). Article 24 of the
same Law says: “copyright for the audio recording and video record-
ing of an interview belongs to both the person who gives the inter-
views and the person who holds it and performs the audio records of
the interview as co-authors, unless the is a different arrangement
between them.

Broadcasting of the audio or video record of the interview is only
allowed upon the consent of the interviewee".

The Law stipulates a free use by the broadcasting companies of the
audio and video records of short-term use (Article 17) as well as
works in general (Article 13). In compliance with the latter Article,
the reproduction and quotation of already published — in this or that
manner — works, speeches, etc “without the consent of the author
or other holder of the copyright and without remuneration, but with
a mandatory mentioning of the author and the source".

Conclusion

Having joined the Council of Europe, Armenia assumed two commit-
ments in the media sphere: a) oasis a new law on mass media within
a year; b) transform the national TV channel into the public one that
would be governed by an independent administrative board.

The new Law "On Mass Communication” that came into force in
February 2004 and replaced the Law “On Press and Other Media
Outlets" passed in 1991, by our estimation, is more progressive and
is mostly compliant with the commonly accepted international stan-
dards. Its important achievement is the fact that it abolished the pre-
viously existent demand of mandatory registration of media; in com-
parison with the old law the protection of information sources, jour-
nalist and media when publishing state and other secrets, is
strengthened.

However, the Law needs improvement. In particular, on the same
issue of information sources it is necessary to fully consider the pro-
visions of the Recommendation of the CE Committee of Ministers
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R(2000)7 "“On the Rights of Journalists Not to Disclose the
Information Source” on the unacceptability of repressive measures to
revel the sources. The degree of protection of journalists and media
when publishing state and other secret should be enhanced as well.

In 2003 in Armenia the Law “On Freedom of Information" was passed
which, in the opinion of both local and foreign experts is rather lib-
eral and mostly compliant with international standards. Concern is
caused by the fact that in 2004 at the governmental backstage the
possibility for introducing amendments and additions is considered,
a draft is being prepared which, if adopted in its initial version, will
significantly deteriorate the newly enforced Law “On Mass
Communication”.

However, the most serious problem of the media regulation in
Armenia is contained in the number of provisions of the Law "On
Television and Radio". Its application deprived the well-known inde-
pendent TV company “Al+" of air. In this Law, even after the intro-
duction go amendments and addition, the unacceptable — also from
the perspective of the international standards - procedure for form-
ing two regulating bodies, the Council of Public TV and Radio
Company and the National commission on Television and Radio is
retained. They in essence remain controlled by the President of the
country and therefore are not independent — which is contrary to
the Recommendations of the CE Committee of Ministers R(96)10
“ON the Guarantee of Independence of the Public Broadcasting” and
R(2000)23 "On the Independence and Functions of the Regulating
Bodies in the Broadcasting Sector".

Finally, the issue of decriminalization of libel and insult remains
essential. In this regard in the opinion of the non-governmental
organizations of the country, primarily the journalistic associations,
Articles 135,136 and 318 must be removed from the RA Criminal
Code and until an appropriate normative act is enforced their appli-
cations should be suspended.
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AZERBAIJAN
1. General mass media legislation

Article 50 (“Freedom of information"”) of the Constitution of the
Azerbaijan Republic grants each citizen of the Republic a right to
freely search, purchase, transfer, compile and disseminate information.
The same Article defends freedom of mass information, prohibits state
censorship in mass media. Comparison between Article 10 of the
European Human Right Convention and the above-stated constitution-
al standards makes it possible to conclude that no differences between
them are available.

Provisions of Article 50 of the Constitution are specified in some
standard legal acts. These include Laws of the Azerbaijan Republic
“On Mass Media" (adopted on 7 December 1999, latest modifications
and amendments made on 13 January 2004), "On State Secret” (17
January 1997), "Of information, Informatization and Information
Protection (3 April 1998), “On Freedom of Information" (19 June
1998, latest modifications and amendments made on 1 February
2000), “On Communication” (20 June 1997), “On Advertisement" (3
October 1997, amendments made on 13 January 2004), "On state
Language" (16 January 2000), “On Television and Radio Broadcast"
(25 July 2002) and the new Election Code of the Azerbaijan Republic
with effect from 27 May 2003. In effect are also other laws regulat-
ing activities of legal entities, including mass media editorial boards.

As is seen, the mass media legislation of the country is a compara-
tively new process advancing at rapid paces. Regretfully, there are
serious deficiencies in the sphere of protection of non-proprietary
rights of mass media and journalists. Some laws in draft, submitted
to the Parliament (Milli Majlis) for consideration and dealing with
principles of mass media activities, are directed to restricting rights
of journalists and independence of editorial staff, introducing addi-
tional duties and new degrees of responsibility. In other words, these
laws in draft display government's desire to tighten up mass media,
especially TV. Acquaintance with the practice of law application is
also indicative of some flaws in the sphere. The use of vague and
indistinct formulations in some legislative acts results in difficulties
the courts are faced with when applying such legal standards. A sta-
ble judicial practice is deficient, differences are typical for the
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Supreme Court Constitution court of the Azerbaijan Republic when
interpreting some matters of principle, particularly, a question of cast
indemnity to legal entities for moral damage, damage to business
reputation. Attempts to infringe freedom of mass information are in
progress. Main instrument of the authorities to combat independent
press and disagreeable journalists is claims on protection of honour,
dignity and business reputation.

As is known, on 25 January 2001 Azerbaijan joined the Council of
Europe as 43rd member of the organisation. On this occasion the
country entered into several obligations, including these on mass
media:

1. To guarantee freedom of expression and independence of mass
information media, particularly, except the use of administrative
measures aimed at restricting freedom of mass media.

2. Within two years after joining the CE, to analyse and modify mass
media legislation.

3. To reorganise the state national television into the public channel
with independent administration.

Under the obligations, changes and amendments were made in the
Law “On Mass Media". Common practice for most democratic coun-
tries is the regulation of broadcasting mass media activities on the
basis of standards, as set forth in the separate law on television and
radio broadcast, not in a brief paragraph of the law on mass media.
In this connection, Chapter V of the Law “On Mass Media", which
specified legal and economic principles of TV companies' activity,
was annulled as far back as in 2001. Simultaneously there started a
work over a new law on telecasting. Regular changes were made in
the Law “On Mass Media" on 16 March 2002, which contained pos-
itive items on guaranteeing mass media independence and ensuring
access of mass media to information under the authority of state bod-
ies. And, finally, the latest changes and amendments to the Law “On
Mass Media" were made on 13 January 2004 due to the entry into
force of the new Law of Azerbaijan Republic “On Television and
Radio Broadcast". In considering that the Law “On Mass Media" is a
basic normative act, which regulate mass media activity in
Azerbaijan, an item from the Law “On Television and Radio
Broadcast" was added in the Law "On Mass Media" (clause 1, Article
5) and changes were concurrently made in Articles 14 and 21, which
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broached not only press but television and radio broadcasting as well.
In assessing the work positively, some experts allege that separate
provisions of the Law “On Mass Media" are still inconsistent with
international freedom of speech standards. They are prone to think
that the name of the Law has to be changed, since it is designed to
regulate activities of press and information agencies.

Let us consider major provisions of the Law of Azerbaijan Republic
“"On Mass Media" in force at the date of the report preparation.

Rights to print media establishment, their registration

Under international standards, the registration of print mass media,
which provides the possibility of refusal of the registration solely for
technical reasons, is illegal. Such a demand cannot be regarded as
necessary restriction of the freedom of speech, since it impedes free
flow of information and pursues no legitimate purposes to comply
with international standards. The practice shows that a special regis-
tration procedure of print mass media, as set forth in the law, might
form the subject of abuse.

Rules of print mass media establishment in Azerbaijan are specified
in Chapter 3 of the Law “On Mass Media". As a whole, they are con-
sistent with democratic standards and infringe no right to the free-
dom of speech. Thus, no license of state bodies is required to insti-
tute printed matter. A legal or physical entity, desirous of instituting
his own newspaper or magazine, should officially apply to an appro-
priate body of executive power (Ministry of Justice) 7 days before the
issue of the first number (Article 14). The application will list name,
purpose, periodicity, legal address of the printed matter; name of
founder, editor (editor-in-chief) in any, a registered charter, if a legal
entity is a founder or an editorial staff of the printed matter.

When spreading the printed matter without official notification of an
appropriate body or identifying non-authenticity of information in
this notification, the executive power will be entitled to file an action
on termination of the printed matter (newspaper or magazine). Article
19 of the Law provides for closing down of the printed and termina-
tion of its activity. As viewed by legal experts, this is the unique case
where Article may be applied on legal grounds.
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Protection of information sources

The Law "On Mass Media" secures protection of information sources
of journalist. Under information sources are meant documents, other
information carriers, mass media reports, open statements, which
reflect information as set forth in the legislation (Article 7 of the Law
“"On Freedom of Information).

The legislation stipulates cases where divulgence of the source of
information is not allowed (Article 11 of the Law “On Mass Media").
Thus, editorial staff or journalist will not be entitled to disclose a
source of information in their reports and materials, if delivered on
condition of their anonymity. Besides, it is prohibited to disseminate
information related to preliminary investigation and inquiry without
permission of investigator, prosecutor of judge , engaged in running
the investigation, as well as information related to minors changes
with committing crimes without consent of the latter or their legal
representatives.

Recommendation of the CE Committee of Ministers R (2000) 7
secures as initial principle “the right of journalist not to disclose his
sources of information"”. The second principle provides for right of
other persons to preserve confidentiality of the source of information.

In considering that the Law "On Mass Media" in Azerbaijan recog-
nises a right of editorial staff not to disclose the source of informa-
tion, it may be concluded that the given right applies not only to
journalists, but “other people” employed in the editorial staff as well.

Principle 3 of the Recommendation R (2000) 7 provides for restriction
of the right to non-disclosure of the source of information. The clear
up the principle, a public interest in preserving the confidentiality of
the source of information might be superseded by the necessity its
disclosure with the purpose of “human life protection”, "prevention
of heinous crime" or securing “protection of a person charged with
criminal case or brought in a verdict of quality of committing a grave
crime”.

Clause 2 of Article 11 of the Law “"On Mass Media" secures restric-

tion of the right to non-disclosure of the source of information. It says
that an editor of the printed matter in charge of the publication of
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either information and/or a journalist may be compelled by the court
to disclose the source of information, if the case is being investigat-
ed or considered by the court. Clause 3of Article 11 refers to the
cases as follows:

1. for protection of human life;

2. for prevention of heinous crime;

3. for protection of a person charged with or guilty of heinous crime.

As is seen, the given provision is consistent with the principle as set
forth in the above-mentioned Recommendation.

Principle 4 of the Recommendation (evidence, alternative to a jour-
nalist source) says that “in case of legal action brought against a jour-
nalist on the basis of alleged damage to honour and reputation of a
person, the authorities may, with the purpose of establishing truthful-
ness and incorrectness of such allegation, consider all the evidence
available to comply with the national procedural right and are enti-
tled not to demand from a journalist to disclose the source of infor-
mation".

From this principle's point of view, deserving attention is clause 3 of
Article 11 of the Law, which mentions cases where the court is enti-
tled to compel editor or journalist to disclose the source of informa-
tion. As is seen, the court is not entitled to demand fulfilment of this
clause in case of defamation, i.e. damage to honour and business rep-
utation of a person.

Thus, the Law clearly identifies cases, where a journalist should dis-
close the source of information. Besides, under clause 3 of Article 63
of the Constitution of the Azerbaijan Republic, “a defendant should
not prove his innocence in committing a crime"”, i.e., courts should
consider all other alternative means of the guilt of journalist, not to
demand from him to prove his innocence through disclosing the
source of information.

Under Principle 5 of the Recommendation, journalists should be noti-
fied by the authorities about their right not to divulge information
that helps identify a personality of the source, as well as about
restrictions on this right before a demand is put forward to disclose
this information.
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Unfortunately, Azerbaijani courts frequently violate this principle in
practice, availing themselves of the fact that journalists are not
informed about their rights, so instead of giving necessary explana-
tions the courts threaten journalists and make them disclose the
source.

Responsibility

The Law "On Mass Media" provides for responsibility for delinquen-
cies committed by journalists, particularly, abuses of rights and free-
doms of mass information. An editor (executive editor) and journal-
ists (authors) of mass information bear civil, administrative, criminal,
etc. responsibilities in accordance with the legislation of the
Azerbaijan Republic for delinquencies as follows: disclosure of infor-
mation prohibited by the Law; lack of the control from editor-in-chief
(editor) of mass media for compliance of disseminated materials with
law requirements; spreading of information without indicating its
source, except for cases as set forth in the Law; encroachment on per-
sonal life of citizens; publication or broadcasting of pornographic
materials (Article 60 of the Law “On Mass Media").

A full list of the violations of the Law “"On Mass Media" with respec-
tive responsibility of mass-media information is referred to in Article 61.

Sanctions imposed on the freedom of speech should be proportional
to the violation, and until a defended is given opportunity to be
heard no decision on the type of action can be adopted in each spe-
cific cases. Sanctions as set forth in the law should start with warn-
ing. All the sanctions applied should be transparent for revision by
competent bodies in compliance with the legislation of the country.

From standpoint of common democratic standards, it should be noted
that such a sanction as termination of mass media activity is a very
tight measures, which may be applied in exceptional cases of gross
violation of the Law. A main reason for termination of the activity of
printed matter in Azerbaijan is a violation of Article 14 of the Law
“On Mass Media", which is none-other than illegal restriction of the
freedom of speech. Besides, it is essential to make appropriate
amendments in Articles 60 and 61 to determine a list of sanctions to
be applied to printed matter.
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It has to be kept in mind that the right to freedom of speech is not
absolute. The international legislation and domestic laws of many
countries admit that the freedom of speech may be restricted under
certain circumstances. For example, Article 10 (2) of the European
Convention on Human Rights says as follows:

“Implementation of these freedoms with respective duties and
responsibilities is attended by certain formalities, conditions, restric-
tions or sanctions, as set forth in the law and applied in democratic
societies to ensure national security, territorial integrity or social
order with the purpose of preventing disorders or crimes, for protec-
tion of health and morality, reputation and rights of persons, preven-
tion of information divulgence or ensuring of authority and impartial-
ity of justice".

Thus, any restriction of the freedom of speech should thrice be veri-
fied to justify its application, as set forth in the Convention. First, it
is the law that prescribes the restriction. The European Court decid-
ed that the given demand would be complied with if the law is acces-
sible and "formulated precisely to enable a citizen to regulate his
behavior". Second, the restriction should follow one of goals as list-
ed in Paragraph 2 of Article 10 of the European Convention. The
given list is exhausting and thus the restriction, which does not fol-
low one of these goals, violates the Convention. Third, the restriction
should be sufficient to attain goals as set forth in Article 10. A word
“sufficient” implies that there "should exist urgent social necessity"
to impose the restriction. Reasons put forward by the state to justify
the restrictions should be "“relevant and sufficient” and the restric-
tions proper should comply with the goal.

2. Broadcasting legislation

As has been noted in the report, it is a generally accepted practice
in most democratic countries to apply a special procedure of broad-
casting mass media management as set forth in a separate law on tel-
evision and radio broadcast.

The new Law of the Azerbaijan Republic "On Television and Radio
Broadcast" provides for legal, economic and organisational principles
of TV and radio activity designed for securing the freedoms of infor-
mation, thought and speech of each and free discussions. At the same
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time the Law abounds on provisions, inconsistent with international
standards and restricting TV and radio broadcasters.

State broadcasters, jointly with private, public and municipal broad-
casters, form the basis of the national television, and radio in
Azerbaijan. As is known, when joining the CE in 2001, Azerbaijan
pledged to transform the state television channel into the public one
with independent administrative management. However, the Law
“On Television and Radio Broadcast”, as adopted on 25 July 2002,
does not provide for the transformation of the state channel into the
public one. Instead, the Law determines a procedure of public broad-
casting establishment (Article 9), which, the document says, is to be
also established “by an appropriate body of executive power".

Under Article 9 of the Law “"On Television and Radio Broadcast", a
public broadcaster will be established to comply with clause 32 of
Article 109 of the Constitution of the Azerbaijan Republic (powers of
President). Non-commercial and non-political organisations with
members exceeding 1000, public, creative, religions and civil associ-
ation, as well as the National Academy of Sciences are responsible
for nomination of candidatures to the Board of Broadcasting to be
elected on a competitive basis. The public television is funded at the
expense at the expense of subscriber's fees, unless otherwise provid-
ed. Television and radio activities of public broadcaster will be gov-
erned by an appropriate law and charter, as set forth in the law.

Another law to regulate the given type of broadcasting — the Law
“On Public Television" has not yet come into effect. With three
Parliamentary readings in January 2004, it was not signed by
President, and recalled for completion. Like the Law “On Television
and Radio Broadcast", this one abounds in many provisions, country
both to the European standards and current laws of the Azerbaijan
Republic.

With all the stages of Parliamentary debates travelled, the new Law
does not stipulate the transformation of the state television into the
public one. In other words, a separate public channel is meant,
which, according to Article 5, is a legal according to Article 5, is a
legal entity.

42



The most debatable issue of the said Law is Article 21, which regu-
lates the creation of the Board of Public Broadcasting with members
being election by a contest commission. Article 21 does not specify,
who will be responsible for setting up of the contest commission. It
just mentions that the commission will be formed of “popular repre-
sentatives of intelligentsia, workers of science and art". Also deficient
is a mechanism of the contest commission formation. Definitions such
as “popular representatives of intelligentsia, workers of science and
art" are indistinct and unclear. The law shall not be based on diffuse,
abstract definitions, but on distinct and precise formulations. In par-
ticular, representing the Board are to be candidates from the
Academy of Sciences, press council, government, media-related
NGO's, ombudsman, religions organisations, higher educational
institutions (by means of lasting lots). However, it follows from the
Law that an executive body will be responsible for setting up of the
contest commission.

Clause 6 of the same Article points out that in case of recall of Board
members they will be substituted for reserve members. However, a
member of the Board may be incapable due to resignation, death, etc.
These niceties found no parallel in the draft.

Complicating factor is Article 23.15. It says that "a member of the
Board failing, for some reason or other, to fulfil his duties” may be
withdrawn. Other members of the Board with 2/3 of votes shall decide
on this issue. Such an approach is fraught with preconceived attitude
of most Board members to their opposition-minded counterparts.

Article 24.1.6. of the Law is designed to regulate relations between
the Board and deputies director of the public television. Thus, not
lees than half of Board and deputies director of the public television.
Thus, not less than half of Board members shall approve a candida-
ture nominated by director to act as his deputy. Should “the Board
fail to arrive at common conclusion”, a nominated candidature will
be considered as valid. In this case, responsibilities of the deputy, not
backed by the Board, will turn into fiction, and the whole of power
will be concentrated in the hands of director general. Another legal
blunder is concealed in the fact that under a document, adopted y
the Parliament, chairman of the Board will be elected by means of
voting Board members, though approved by the same "executive
body", .i.e. President.
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The current version of the Law fails to define criteria, which the
director general and his deputies shall conform to. It is also deficient
in specifying a range of pretenders and their election procedures.

A standard act, submitted by the Parliament to President for
approval, stipulates a procedure of public television financing. Article
17.32.2 says that “the public broadcasting will be financed from the
state budget for a certain period” (till 2010, i.e. introduction of a spe-
cial subscriber's fee). Despite this, the public television will act inde-
pendently, Article stresses. A question arises: is it possible that a
structure created by executive body and financed from the state
budget may act independently? The point is the Ministry of Finance
of the Azerbaijan republic would annually allocate funds for the pub-
lic television, which might be cut or raised depending on various rea-
sons. Thus, in turn, would enable the government to interfere with its
activity. In considering that direct taxes for public television func-
tioning seem to be unrealistic so far, it is essential to create legiti-
mate and sound principles of financing.

Under international standards, state broadcasting companies should
be transformed into independent services of the public television and
radio broadcasting focusing on of the CE Committee of Ministers,
dealing with independence of public television and radio broadcast
services, stresses the necessity of ensuring complete independence of
public broadcasting companies from state and commercial interests. It
says that "legal limits of public television services should clearly stip-
ulate for their editor's independence and autonomy of organisation”
by all key directions, including “editorship and publication of pro-
grams and news releases”". Moreover, these rules should guarantee
that bodies in charge public broadcasting and related structure will:

- be appointed publicly on the basis of pluralism principle;

- represent interests of the entire society;

- not mandated, not act on instructions of any person or body, except
for the one that appointed them to comply with retroactive provisions
a set forth in the law and being applied in exceptional cases;

- not be dismissed, temporarily withdrawn or replaced during term of
powers, except for body that appointed them and cases where a con-
trol body has properly reaffirmed they are incapable of fulfilling their
duties or faced with serious obstacles when fulfilling their duties;

- not directly or indirectly perform their functions, get wages or share
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in mass media enterprises and organisations (or mass media-related
sector), if it may lead to the conflict of interests due to the perform-
ance of functions in the control body.

Public television services shall be financed so that broadcasters be
secured against arbitrary reducing their budget. Recommendation of
the Committee of Ministers says as follows:

“Regulations for public television service organisation should be
based on obligations of member countries to back and, if necessary,
institute appropriate, reliable and transparent finance limits to guar-
antee required funds for performance of the mission of public televi-
sion services".

As is seen, today's provisions of the Law of the Azerbaijan Republic
“On Public Television" are adverse to the said principles and place
it into dependence of executive body.

Thus, adequate changes to be made in the relevant law to secure
independence of the Board of Public Broadcasting and Television
and ensure freedom of television and radio broadcasters from the
state. The state television and radio broadcasting company should be
transformed into independent public service.

Note

The Council of Europe raised this issue during its winter session of
2004. Thus, on 27 January 2004 the PACE session discussed two
reports. First of them was titled “On Functioning of Democratic
Institutions in Azerbaijan". Following the discussions, 2 resolutions
were adopted. The CE put forward some demands before official Baku.
Under the above-mentioned report “On Functioning of Democratic
Institutions in Azerbaijan”, the PACE demanded from Azerbaijani
authorities to fulfil obligations assumed till June 2004. These obliga-
tions are: adoption of new laws on corruption, public television, free-
dom of information, alternative military service, registration of legal
entities and on Bar. After the approval of these laws by the Parliament
but before their signing by President, they have to be submitted to the
CE for expertise. Simultaneously, two separate commissions shall be
jointly with the CE set up to investigate facts of infringement of human
rights and election process in the couniry. The resolution emphasised
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that should Azerbaijan fail to achieve a real progress on this track till
June 2004, the PACE will be entitled to decide on annulling a mandate
of the Azerbaijani Parliament delegation to the CE.

3. Freedom of information

The Law “On Mass Media" secures the right of mass media to infor-
mation under the authority of state bodies, other legal entities.

Mass information media structures are entitled to get operative and
reliable information about economic, political and social situation in
society, activities of state bodies, municipalities, institutions, enter-
prises and organisations, public associations, political parties, func-
tionaries. This right cannot be restricted except as provided in the
respective legislation of the Azerbaijani Republic (Article 8).

State bodies, municipalities, institutions, enterprises and organisa-
tions, public associations, political parties and functionaries shall pro-
vide information about their activities on the basis of mass media
inquiry, as well as by means of press conferences or any other form.
A letter of inquiry of information will be considered in an order and
terms as set forth in the legislation of the Azerbaijan Republic. If the
given information loses its efficiency in the required period, an
inquiry has to be responded without delay; if not possible, not later
than 24 hours.

Besides, under the Law “On State Secret", citizens of the Azerbaijan
Republic, enterprises, institutions organisations and bodies of execu-
tive power will be entitled to apply to appropriate structures, includ-
ing state archives with inquiry on declassifying information attribu-
tive to the state secret.

Having received such an inquiry, a body of executive power, enter-
prise, institution or organisation, including state archives, shall with-

in 3 months, consider it and give an answer to the point.

As is seen, the Law "“State Secret" shall fix another date to consider
an inquiry of citizens.

Under Article 11 of the law “On Freedom of Information”, it is pro-
hibited to demand from a person, who made an inquiry, to support
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the need in information. If the information required related to the so
called restricted category (Article 10), the inquiry may not be met.

Recommendation R (2002) 2 of the Committee of Ministers of the CE
says that member states should secure the rights of access of each
person to official documents at the disposal of bodies of state power.
The given principle will be applied without any discrimination,
including that of national identity.

The Azerbaijan state guarantees openness of some categories of state
information resources, yet, there is great problems, both in the legis-
lation and practice, arising from the access to these resources.

As has been noted above, the legislation provides for temporal limits
of information supply. Under Article 10 of the Law of the Azerbaijan
Republic "On Procedure of Consideration of Citizens' Inquires”, the
information inquired shall be provided "not later that a month after
the inquiry obtained”. In the inquiry does not demand additional
acquaintance and verification, it will be considered within 15 days.
Inquiries of servicemen and their family members will also be consid-
ered not later than 15 days. If the information inquired loses its
importance over this same period, the inquiry should be considered
without delay, and if impossible, not later than within 24 hours.
Inquiries, related to illegitimate decisions and actions of functionar-
ies and authorised state bodies in charge of the security of law-
enforcement organs and courts, are to be consider without delay.

However, a monthly term is not a deadline to give answer to an offi-
cial inquiry. If an answer requires a careful verification and examina-
tion of additional materials, a head of an appropriate body organisa-
tion enterprise of his deputy may, in exceptional case, prolong the
consideration of the inquiry for a month.

It is obvious that Article 10 of the Law of the Azerbaijan Republic “On
procedure of Consideration of Citizens' Inquiries” admits to extend, in
some cases, a period of answer presentation up to 2 months with a writ-
ten notice of applicant on postponement in supplying information. The
notice shall provide data on reasons of postponement, exact date of the
inquiry, yet, these temporal limits seem to be unacceptable. This is
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clearly revealed when comparing legislation of other European coun-
tries, for example, Sweden, where it takes just 3 days to supply an
information inquired.

As positive example we have already referred to Article 8 of the Law
“On mass Media", which secures journalists the rights of access to
information. However, this cannot solve all the related problems, so
it is still crucial for Azerbaijan to comply with the adoption of the
new law on the freedom of information, under which all the citizens
will be secured the right of free access to the information under the
authority of state bodies.

Recommendation R (2002)2 of the CE regarding access to official
documents says as follows:

“"General principle of access to official documents. Member countries
shall secure the right of access for everyone upon inquiry presentation
to official documents under the authority of state bodies. The given
principle shall be applied on equal terms for everyone despite nation-
al identity".

Note

When adjusted for gaps in legal regulation of information sphere of
Azerbaijan, Baku Press Club and Association of Azerbaijan Journalists
(AAJ) set up a special working group to draw up a new law in draft
“On freedom of Information”. Within 3 months (September-November
2003), the working group developed the draft on the basis of
Recommendation of the CE Committee of Ministers of 21 February
2002 and model Law “On Freedom of Information” put forward by the
organisation. In December 2003, the project went through expertise in
Article 19 and with positive conclusion was submitted to an appropri-
ate Parliamentary comunission for discussion.

Under the current Law "On Freedom of Information", the information

is divided into two categories depending on access and legal regime:
open information and information with restricted access.
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Open information is designed for personal and general use; search,
receipt, transfer, production and dissemination of this information is
not restricted by the legislation.

Access to open information will be attained through spreading in offi-
cial publications, mass media means, and its supply directly to phys-
ical and legal entities.

The current legislation provides for general guarantees to obtain
open information (Article 6):

- supply by bodies of executive power and municipalities of the
information about their activities and decisions adopted;

- creation by bodies of state power of the information services;

- unimpeded use of statistical data, library, archives and museum
stock, as well as information systems;

- immediate provision of the population with information about emer-
gency, natural calamities and accidents, threatening the life and
health of citizens;

- delivery of information about extraordinary circumstances, detri-
mental to the state security;

- non-admission of state censorship in mass media and press;

- acquaintance of the population with standard-legal acts in an law
established order;

- Despite these guarantees, the Law “On Freedom of Information"” of
1998 is of declarative nature. The point is that the Law does not reg-
ulate an order of information delivery, it just refers to the Law “On
Procedure of Consideration of Citizens' Inquiries".

Also, the Law makes no provision for responsibilities of state bodies
for groundless refusal from supplying information in defiance of the
established standards. The Law just mentions types of information
with restricted access, while other standard legal acts determine a
specific list of such an information.

Under the current Law “On Freedom of Information" (Article 10),
information with restricted access embraces state, professional
(lawyer's, notary, medical), official, banking, commercial, statistical,
investigative and judicial secrets, information about private and fam-
ily life, as well as that of anti-terrorist actions.
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Refusal from delivering information inquired is possible if only the
latter contains data related to state, commercial or other law-protect-
ed secret. The latter include a secret of adoption, medical, lawyer's,
commercial and banking secret, as well as secrets of preliminary
investigation, security measures with respect of legal proceedings. If
refused from delivering information, a functionary shall notify an
applicant about his decision and explain, why the information
inquired cannot be separated from a law-protected secret.

Thus, a person or a body refusing to deliver information will be
responsible for rightfulness of his actions.

State secret

With the objective of ensuring the security of the Azerbaijan Republic,
the Law "On State Secret” will regulate relations arising from the attri-
bution of information to the state secret, its protection and use, as well
as disclosure of the secrecy of such an information.

The Law says that under the state secret is meant information related
to state-protected military, foreign political, economic, scientific, intel-
ligence, counter-intelligence and investigation activities, whose dissem-
ination may be detrimental to the security of the Azerbaijan Republic.

Measures will be taken to prevent disseminating the state secret in
mass media to comply with regulations, established by an appropriate
body of executive power. Approved by Presidential decree of 24
August 2002, these regulations make it incumbent upon editors-in-
chief, editors, journalists (authors) of mass media structures, as found-
ed and operating on the territory of the Azerbaijan Republic, to take
measures for staving off information, attributable to the state secret.

Should a material (information) of the state secret have been dissem-
inated in some mass media contrary to the said “Regulations”, an
inter-departmental commission under President of the country will be
entitled, in accordance with the civil procedural code, to apply to the
court with the purpose of disclosing a source that delivered this infor-
mation.

Editor and journalist will be made answerable for breach of the
“Regulations” for spreading the state secret in mass media.
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A journalist will be made answerable for divulging the state secret as
accomplice in case he realised or was to realise that information he
spread presented a state secret.

An inter-departmental commission for state secret protection under
President was set up on 17 January 1997 under the decree “On
Applying the Law of the Azerbaijan Republic "On State Secret”. The
commission is collective body in charge of activities of bodies of state
power in preparing and implementing state programs, standard acts
and methodical documents to comply with respective legislation of
the Azerbaijan Republic.

“List of information pertaining to the state secret” details about
“secret” information, the divulgence of which may damage interests
and security of Azerbaijan. This information relates to the military
sphere, foreign policy, foreign economic relations, economy, science
and technology, intelligence, counter-intelligence and investigation
activity.

The said list was drawn up on the basis of Article 8 of the Law, and
may be revised, if required. It refers to information pertaining to the
state secret, including even export and import indices of the
Azerbaijan Republic with CIS countries. Under the document, about
30 Ministries and departments are responsible for protection of the
state secret. These involve the Ministries of Defence, national
Security, Internal Affairs, Foreign Affairs, and Health, the State
Committee for Science and Technology, National bank, Rail
Department, etc. Heads of the said structures are entitled to attribute
an information to the category of secret and decline from its delivery.

However, in practice it results in misunderstanding and abuse. For
example, the Customs Committee of the Azerbaijan Republic has
repeatedly declined from presenting necessary data on export and
import of goods on the plea of alleged state secret.

As viewed by experts, major reason of conflicts between public ser-
vants and individuals, desirous of obtaining information they are
interested in, is a legal base deficiency. Thus, the society is in need
of a new law to effectively regulate relations in the sphere of state
secret protection. Bodies of executive power, whose heads are
empowered to attribute a specific information to the state secret, will
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be responsible for a wide range of topics and data to be classified as
secret. Contents of the information account for its being classified as
secret. It is bodies of state power, enterprises, institutions and organ-
isation owning information to decide on classifying it as secret.

Period of secrecy of the state secret information cannot exceed 30
years. As viewed by the inter-departmental commission for state
secret protection under President of the Azerbaijan Republic, the
period of secrecy may be extended for a term of 10 years, and in
exceptional cases, in the interests of the state and nation - indefinite-
ly. Under Recommendation R(2002)2 of the CE Committee of
Ministers regarding access of member states to information, it is
essential to consider a specific period of the expiry of restrictions
imposed.

It has to be kept in mind that some information may be classified as
secret under no circumstances. Thus, under Article 6 of the Law “On
State Secret”, no information may be classified as secret as follows:
- on natural disasters and emergency situations, detrimental to the
health of people, on official forecasts and related results;

- on ecology, public health, sanitary, demography, education, culture
and agriculture, as well as criminality;

- on privileges and compensations to citizens, functionaries, enter-
prises, institutions and organisations;

- on infringement of rights and freedoms of citizens;

- on the state of health of top functionaries of the Azerbaijan
Republic;

- on the violation of the legislation by bodies of state power and func-
tionaries.

However, the situation is different in practice: information legally open
is sometimes inaccessible for citizens, including journalists. As a result,
the society increasingly mistrusts bodies of state power. Scores of state
bodies in charge of certain types of information to be delivered at spe-
cial press conferences decline from fulfilling their duties. This makes it
necessary to drawn up a new, effective law on the state secret. The cur-
rent legislation gives state functionaries a free hand to block citizens'
access to official information even in areas as financial and budgetary
policy of the government.
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It may be concluded that despite the said recommendations of the
Council of Europe, stressing maximum transparency of restrictions,
the Law of the Azerbaijan Republic “On State Secret" provides ample
opportunity for state functionaries to independently decide on type
of information to be attributed or not to the state secret.

Thus, freedom of obtaining and disseminating information ceases to
operate in matters pertaining to the national security and territorial
integrity of the state, which are sometimes interpreted too arbitrarily.

In doing so, restrictions are imposed no on views and judgements but
on actual information "about military, foreign political, economic,
intelligence, counter-intelligence and investigation activities of the
state, the dissemination of which may damage the security of the
Azerbaijan Republic” (Article 3 of the Law “On State Secret").

Confidential information

Besides the state secret, the law shall protect some other types of infor-
mation. Thus, medical secret and related information are secured by
the Law "“On Health Protection of the Population"”, other normative
acts. Under Article 53 of the same Law, under the medical secret is
implied a medical secret is implied a medical aid, diagnosis, state of
health, other information arising from the results of treatment and
check-up. In this connection, a person applying to medical institution
will receive a guarantee of keeping the information delivered in secret.

Note that the information about notary actions, references and doc-
uments, as well as facts becoming known to notaries due to their pro-
fessional activity, information about private and family life of citizens
will form the notary secret. The Law “On Notary” will regulate the

notary secret and related